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3ae/ ORDER

PER: RATHOD KAMLESH JAYANTBHAI, AM

This appeal is filed by assessee and is arising out of the order of the
National Faceless Appeal Centre, Delhi dated 03/03/2023 [here in after
referred as Id. CIT(A)/(NFAC)] for assessment year 2011-12 which in turn
arise from the order dated 18.06.2019 passed under section 271F of the

Income Tax Act, by the ITO, Ward 5 (2), Jaipur.

2. The assessee has marched this appeal on the following grounds:-
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“1. On the facts and circumstances of the case, the Id. CIT(Appeals) grossly
erred in law and facts by approving the action of the Id. AO of levying penalty u/s
271F on the basis of income assessed on estimation basis. Thus, the penalty so
levied is hereby prayed for being deleted.

2. On the facts and circumstances of the case, the Ld. CIT(Appeals) grossly
erred in law and facts by approving he action of Id. AO of assuming jurisdiction
under this section on the f a vague and invalid notice. It is thus hereby prayed for
quashing the notice as well as proceedings in pursuance thereof.

3. The appellant craves leave to add, delete, amend or abandon any or all

grounds of this appeal at the time or before the actual hearing of the case.”
3.  Succinctly, the fact as culled out from the records is that the assessee
had not filed return of income for A. Y. 2011-12. The case was selected for
scrutiny by issuing notice dated 26.03.2018 u/s. 148 of the Act. In response
thereto, assessee has filed return of income on 27.11.2018 and declared
total income of Rs. 24,883/-. Scrutiny assessment was completed on
04.12.2018 u/s. 147 r.w.s. 143(3) of the Act and the income was assessed
at 4,97,650/-. As per the provisions of section 139(1) of the Act, the
assessee was required to file the return of income by due date. The
assessee has not filed the return u/s. 139(1) of the Act, therefore, notice
u/s. 271F of the was issued on 04.12.2018. In response the assessee has
not filed any response but filed a reply on 10.06.2019 in response to final
show cause. As the income under in the year under consideration has been

assessed based on the decision of an appeal in the A. Y. 2010-11 the
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income has been assessed in the year under consideration at Rs.
4,97,650/-. Considering these facts on records the Id. AO levied the penalty

u/s. 271F of the Act.

4.  Aggrieved from the order of the Id. AO levying penalty of Rs. 5,000/-
u/s 271F of the Income Tax Act. The assessee has preferred an appeal
before Id. CIT(A)/NFAC. The relevant finding of the Id. CIT(A)/NFAC

recorded in para 4 of his order and the same is reproduced herein below.

“4. CIT's decision:

All the grounds of appeal are clubbed together and decided together for
the sake of convenience.

41 The AO, in the order has stated that the appellant has not filed return of
income u/s 139(1) of the IT Act for AY 2011-12. Subsequently the case was
reopened u/s 147 of the Act and notice u/s 271F was issued on 04.12.2018.

During the penalty proceedings, the appellant has not complied before the AO.
Further, the AO has also stated as under in the penalty order.

"Apart from the above, the case of assessee was selected for scrutiny in AY
2010-11 on the same reasons and assessed at Rs. 20,37.281/- In this year.
assessee's appeal was dismissed by the Ld CIT(A)-Il. Jaipur vide ITA No
11280/17- 18 dated 22-02-2019. In view of the above, it is established that in AY
2011-12, the income assessed at Rs 4.97,650/- which is 5% of total credit
received of Rs. 99,53,036/- in the bank account, which is true income for the year
under consideration Accordingly, the reply of the assessee is not accepted”

Thereafter, the AO levied penalty of Rs.5000/- u/s 271F

During the appellate proceedings, the appellant has submitted that the
husband of the assessee in anticipation of some work and commission allowed
one Mr.Sitaram Khandelwal to use her account. This account was opened by that
person only taking assessee with him to bank. The assessee intimated the
department about the details of said persons that were known to her but she was
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not aware of the present day whereabouts of said person. Further, the assessee
was completely unaware and ignorant about the quantum and nature of
transactions that were routed out through her account. Further, the appellant has
relied upon certain judicial decisions.

| have considered the findings of the AO as per penalty order as well as
the written submission filed by the appellant. The contention of the appellant that
the appellant is not aware of the facts and the transactions involved and the
appellant has followed the advise of her husband to have done this activity is not
a satisfactory explanation. For the acts of the appellant, it is only the appellant
who is held responsible. Here in the case under consideration, as stated by the
AO as per assessment order, the income is assessed is Rs.4,97.650/- and hence
the appellant was required to file the return of income u/s 139(1) and having not
complied, penalty u/s 271F is leviable. The facts of the case under consideration
are different and distinguishable from the judicial decisions relied upon by the
appellant.

After considering all the facts and circumstances of the case under
consideration, | am of the opinion that the AO has rightly levied the penalty of Rs.
5,000/- u/s 271F of the IT Act. Therefore, the penalty levied of Rs. 5,000/- u/s
271F of the IT Act, 1961 is hereby confirmed. Accordingly, the grounds of appeal
are dismissed.”

As the assessee did not find any positive result from the order of the

Id. CIT(A), the assessee prefers the present appeal on the grounds as sets

and reiterated herein above para 2 above. In support of the appeal the

assessee neither appeared in response to the seven opportunities granted

nor filed any written submission and therefore, bench feels that the

assessee has nothing to say in the matter and the matter is decided based

on the merits of the case and material available on record.

6.

Per conta, the Id. DR relied upon the order of the lower authorities

and submitted that the assessee even though made heavy turnover in the
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accounts has not filed the compulsory return of income u/s. 139(1) of the
Act and therefore, the levy of penalty u/s. 271F is automatic and the same

is required to be sustained.

7.  We have perused the arguments of the assessee made before the
lower authorities, gone through the orders of the lower authorities and
heard the |d. DR representing the revenue. The bench noted that the
assessee has deposited cash into the bank account and also made a
turnover aggregating to Rs. 99,53,036/-, even though the assessee has not
filed any return of income u/s. 139(1) of the Act. The finding of the Id.

CIT(A) while confirming the penalty u/s. 271F observed that:

| have considered the findings of the AO as per penalty order as well as
the written submission filed by the appellant. The contention of the appellant that
the appellant is not aware of the facts and the transactions involved and the
appellant has followed the advise of her husband to have done this activity is not
a satisfactory explanation. For the acts of the appellant, it is only the appellant
who is held responsible. Here in the case under consideration, as stated by the
AO as per assessment order, the income is assessed is Rs.4,97.650/- and hence
the appellant was required to file the return of income u/s 139(1) and having not
complied, penalty u/s 271F is leviable. The facts of the case under consideration
are different and distinguishable from the judicial decisions relied upon by the
appellant.

The assessee in support of the grounds neither filed any written
submissions controverting the findings of the Id. CIT(A) nor appeared in the

seven opportunities granted to the assessee. The bench noted from the
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records that the assessee has made turnover in her bank account to the
extent of Rs. 99,53,036/-and has not filed the return of income and the
assessed failed to establish before as to how the levy of penalty of Rs.
5,000/- is not sustainable and thus we do not find any infirmity in the order

of the Id. CIT(A) and thus the same is sustained.

In the result, the appeal of the assessee is dismissed.

Order pronounced in the open court on 21/09/2023.
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